Legal Research, Vol 26, Issue 104, 2024: 1-20 Print ISSN: 1024-0772 Online ISSN: 3060-5911

Journal of Legal Research
https://lawresearchmagazine.sbu.ac.ir/

Orginal Article

The South China Sea Arbitration Award and Its Confrontation with
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Islands”’; a Critical Attitude
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ABSTRACT

Under The Article 121(3) of Convention on the law of the Sea (UNCLOS) rocks which cannot sustain
human habitation or economic life of their own shall have no exclusive economic zone or continental shelf.
Therefore, the article implies that rock islands are divided into two categories including those enjoying
exclusive economic zone and continental shelf and those not. The ambiguity of the article beside the great
variety of geographical formations resulted in diverse interpretations of the text concerning the type of rock
islands. The South China Sea Arbitration Award (2016) which decided on the Philippines-China dispute is
a thorough example among international legal hearings of interpreting rocks, mentions in the 3rd paragraph
of the article 121 of UNCLOS. This article clarifying the key terms in the legal regime of island in Law of
the Sea including islands, rock islands, reefs, low-tides elevations, and Artificial islands, interprets the
article 121(3) and customary rules on it, and then, influential elements in distinction of rock islands on the
basis of capacity of human habitation or economic life of their own from the perspective of the arbitration
tribunal.

KeyWords: Rock Islands, Exclusive Economic Zone, Continental Shelf, The South China Sea Arbitration,
Maximalist Approach of Coastal States.

How to Cite: Bagherzadeh, R, Jalili, R, Sacedi, M, "The South China Sea Arbitration Award and Its
Confrontation with the Maximalist Approach of Coastal States to the Meaning of “Rock Islands™; a
Critical Attitude", Legal Research, Vol.26, No. 104, 2024, pp:211-228.

DOI: https://doi.org/10.52547/j1r.2023.226768.2162 Received: 14/07/2022 - Accepted: 13/03/2023

1. Assistant Professor of Law, Faculty of Humanities, Bu-Ali Sina Univrsity, Hamedan, Iran
Corresponding Author Email: r.bagherzadeh@basu.ac.ir

2. L.L.M, Faculty of Law & Political Sciences, University of Tehran, Tehran, Iran

3. L.L.M, Faculty of Law & Political Sciences, University of Tehran, Tehran, Iran

Copyright: © 2024 by the authors. Submitted for possible open access publication under the terms and conditions
BY of the Creative Commons Attribution (CC BY) license (https://creativecommons.org/licenses/by/4.0/).

211


https://doi.org/10.52547/jlr.2023.226768.2162
https://orcid.org/0000-0002-3825-5880

FoSomBAN 1 S iSUI LLE Vo TP oV VY ;o LG YYA-YN) AFeY ybaano o(F) Y5 Bgis olinins aolibad

https://lawresearchmagazine.sbu.ac.ir/

Fpgi- ool dllio
s 53 (Aol (LI go (gl T Ay 9,509, b ablio g (oo o LS 900
GoLEL! L8l y < glo o |y

" ot dazmo < (dr Loy a0 001,38 (19

RS

dalaio 5l 0,95 50 g Jlo,95 5 slao,tro £45 90 4 1) Sloyro plim AVY oole pow aiy b ol Bgi> VAAY (yguuiless
E5 ol 00l puand (SGl0g5 goladl il b Sl g8 b b o] Do g 00505 s 0,8 M8 5 goladl g Lasl
| S Soidsd 53555 ol oang 5 3 5t o iz (slacasly L ol Gl ol 5 s ) IS
EPh g S ade 60,50, Jole clacdss ple (nl jo g Cunl 00) 08, oo Sro g9 Al § GaedS SDe ogas
WY\ oo 0le Lgi) el 2952 ez Sbyo (60ld oB0ls w0l (Gl g ol (St 3 (S il I L) ailalgsol
pedlio 4 dz g b ol liigl .o lo n YV oolo i b gtz (e U ,o oo pliz 559000 a2 g Cudid DM >
J e 0 5wl po Jole lacdgs ol Saiiinn 4 Sy [CRUPS Iy 9edlgsS VYV 80le c(slooro 6 52 g 0,32 ol g ple
81 L asS o (o Y2 VF (55900 olE0ls .o pais o 00le (pal il o lacdge ol Coaglin | (Bye Haliye Goi> j0 o] olae (jlais
Pyl S Sk s aly G AT Bk o aligs byo Bblie Sl sloyo pliz g)lsye5 Ll pd Sl Grde (6 s
Sils god ail5g 3bolis 3l 15595 55 (slo 5uo by 52 ail] 5o ] (6 7oKt (o55 Jlasl bl oz slaleos | Sz L...LQ; s (3]

Al o b3, SIS slalesl

ol Gidgs gl Faiin 0,05 (052 e 5L yd (5,9l 0,18 DM« golaill g lazs] dilaie «slo Fro iz il wulsS

Gy 0,500, b ablie 5 oei> oz sbys sl 6l e (sonan Lo o o Ll> (g, ol 3l i ol 4 sliswl
AFY oo Vo F o)lals VP 090 ((Fod> wlidss asllad «oolatl sdle, «ilo, o pli» i o Lol gl
YYAY V) jao

DOIL: https://doi.org/10.52547/j1r.2023.226768.2162 VENNYITY s oy o b= VE N FITY sedl o &l

olnl laes diw eg ol8tils o Sluil pgle saSails Lokl )
r.bagherzadeh@basu.ac.ir:_fstue odinsgi Jfuos!

Al et el 5 SRS ¢ plios psle 5 Gphm oSl wa )| Lulis IS Y

Olnl ol ol oRails ( guliw pole ¢ Fai> 0aSisle )l yulid )l57.Y

Copyright: © 2024 by the authors. Submitted for possible open access publication under the terms and conditions
BY of the Creative Commons Attribution (CC BY) license (https://creativecommons.org/licenses/by/4.0/).

Y


https://doi.org/10.52547/jlr.2023.226768.2162
https://orcid.org/0000-0002-3825-5880

VFV Gl Foylods YF0 90 SBei> Sl aclilad

doddlo

P Sl s 5 095 00 ol (250 i 3blis 4y (e 8,5 (2 iy bl Mallines Bsi ke ol
05932 Vb uenl | (B pllas cnl 53 i 5B idss plu g (Jolo Sgs Gsi anl 2 Silgige 4z
Bblie polais! 5 Tane Lo w5 55 51 o o] sl o5 a2l otn (ormbs sloonsay 51 (o anl
Llecdss plo 5 olo Slgs o dapl 093 4 (2o Gblie Gl caz 5l em 5 T o comdlo v 20
Gblie 51 5T (6510555 » (el g 0052 i a5 (pod Tl y0 B9a VAAY (59l giS VYN Bole 3 L o9 )
olaxil ddlais 31l a5 b S Lads | 095 goladl Ol L Slasl cisSiw ailsd cod aS 1) oloo eo ol o
5 2l @ barpe ol 5 Coale Gnd (KSx (IS (oS> Gl bosle cal el o jedi o 0)B M L (golad]
Sloy sz ,tSlo (yseliopss Togas iz sl 00 conns i sl (e 5 03900 ke (g 4 | oo o
Sl 5 el ((Boi> aelsd Congac b B 50 (oldlia 55 Ol (rl 9 010 9929 () 8,5 50 Eoie
To5Silsan |y oante (e 5 (Hsh

ol sslond Joy (Melline Sl sl 25 5 b LSS (n et 5 (S0 4 0o @932 sbys 3T ladle
YL S el Il )5 5 S e sloelyl 5 s 55 5 ki 3 5 a0 ol 2l 2 38l Lo
laihial 5 glacs 5 sl ol (glo )5S Aiilio 3,50 652 oo (gol> ailate ol 5,38 o o 5l L85 o) 50
S e slainlo, 6,55 5 4 a3l i wodgs ol dilaie ol S35 4y emnd L2l 5 LS5l IS ol L
5 Lo o i ol 33em ol o ol slacdgs B oz i wilos,S olo gla,5iS Sy b ool
OgedlyiS VTN Bolo pgu s (b3 pliz (&30 E99 9 Sable (rnd 50 1)0 (0l 4Bl (6lo)9dS 5 oz o)l (lizmon
3525 mlizllaazme 4 Lol 032 Yoo 5l i ddlate cpl 50 el ieaSle inepos glrodgions paess 5 ) AAY
oyl Bl pli 09,5 i ,o addlio 9y5e plim Cpl ol Calizee glo,giS daBlie 5,50 oyl 5l (golaas g 0,0
5 Bkl s bl nli 4 plity slalesl wlganaiws LB S alibdS S pli2 5 Job 5550800 (5 el

sl 5 e sl 3y50 silim ol La Lol g so Sgamme bl ilim 5l eSSl & gy 5 o3le slaleo

“Mpae WV p)lex Gl (IS Ll i) 45 0aizme > domme a0 5 b0l 3 Mol (gt () San 5 g (28 1S5
AV

P03 8,8 &M 5 (3l (g lasm Lt 5 s e s 52 S (Kt 5y 50 e o sl Yol a2 51
Sl yndoly el les &g, 3 (Three-stage delimitation methodology) € glals yedus (59 elul b g so y9iS o] (sly
sl 0dd jmocblall g (ugie JBy @dom slea (2> Bblie 393> 1205 e Il g elogl laadlie S| (S plgisas plj
90l o U3 dgas Aass 49 0319 0T b £ 50 3905 W 50 aaitiens Tuae bgad 35,5 ¢ Ll ¢ o 1S
u.g‘lg‘)b d.blfw FPRESRERTE St ﬂ‘}é )Jl islowsl 65Vl DO-FAY [ ¥ o)leud IYAY ( og0s (o> lelllas doliliad ;%95
NeOV=VOA oo F oylad AT ¥R 050 og0s o> Slalllas doliliad o Jhodlip (2 UAS Ay, 250D 5

Maritime Delimitation in the Caribbean Sea and the Pacific Ocean (Costa Rica v. Nicaragua), 1CJ Reports (2018)
paras. 135 et seq; D. P. O’Connell, The International Law of the Sea, Vol. 2 (Stevens & Sons Limited, 1982) at 318.

Ol g3 bl [5] oo 3l 48,5 IS5 s & ygods dilate S5 o pjr o =W )5 0 yyhe babyd Ggin VAAY jguuiles WYY Bole
8,8 M g (ooladl (¢l dilaio «syllas dilaio ¢ oy (Sl yd cpouw Ji 5D yyie dyg0 s3ds =Y )10 JE Ol (YL e plKin oS ol
sl g islgs sod oS glboyuo =V 90,5 o s (o) Sgyel8 pl y amnsleiS Cpl Jlasl LB ©l)jie Gillae w0y > S

Ll daless 0,8 M Ly golaidl (g )lasol dilate wiiS Laas 1y 358 (odlail Wl |

4. Yushifumi Tanaka, The International Law of the Sea, 3** ed. Cambridge, United Kingdom: Cambridge University
Press, 2019, at 329, 358.

Y



O 4 00l3,8L el S At 0,05, b ablie 5 5t ez sbo syl t.'?T)

"oylo STl (slest g 95908l g S alibdS S plia ¢ Lol pli> 5l ool olams 5 el g il 18
b ole slacdss gaim duals » atdlio 3)0 sla)islo ul 5395 b 09 0257 et Lol ol oy

Dy dlez 135 31 -y aileiS VYY) sole
B3 S (sl 0 3 Sl mnalid T L0 355 L 8 sl St ey TOY o
oatuine yeb 4 g (6ygls alld lans 4 (eSSBS 4 ol ails Bua b g VAAY gileS olacl
@ BL oz ez Lo 0 ez 9 el DSl s Tr g Tiasiz oo 6byd sl olSols
5 g o] ) ez Sliee laclad 4 x5 L7C Jul )l 5 L)kl 2132 pliz (B e CeeS leol
2 8 lbadls 7,b L oS e Clgs oy bSiwol 5 e uliz (S 009 b 0o e 4 ,EL
ol Mails po 093 4 laie 1) plim den Vil atilo s p (Su b Gsi> slealoloam Lo cpl )0 055 ALY -
Jolis 095 S o sloyun p (soled 4 O 6y b g 095 (solatdl (g lasil dilaie oygil8 4 oliwl b cdgo
58 0,8 M Mol L (Lo olie 0929 4 Colie b osls olaist dibie pla ]y (obye ble Yoo pli>
IPSRICUOV-NS{ ERRCIE P 17 ICCUN{ G S8 S R £ WG PRSP NSV L PP TIPS S g O Y ON plel
D1y 3 3] i 3] o (5 e Cepnhy & oSy Syl b s 5553 b ek
o (sl el g5y 4 el (g 5hs IS i 51 VS sralealls by ol 5 VAAY

era 5o dax i1 lses 8 )b Gladddls YV F 6l b 6l deSome T Soas, dgy 0 o St 5

MNAWY aw

Soloman 995 > oSlie Gkl b s> o gl prgad 3 g3 53l CBMBIY Y )3 (lid 3 G i sk 4
S ol (6ygly Sy Sl I So 0 o2 2

Alex G. Oude Elferink, “Arguing International Law in the South China Sea Disputes: The Haiyang Shiyou 981 and
USS Lassen Incidents and the Philippines v. China Arbitration”, The International Journal of Marine and Coastal Law,

Vol. 31, 2016, at 228-229.
3. The South China Sea Arbitration (2016); SCSA

ST Jo g bl b cp ] Jgomd diold (bl b ymo 15 lalyd Gois ypmmilysS SBMS] Juadg o slacml jogas ;5 f

5. Spratly and Parasel Islands

6. H. L. Roque, “China’s Claim to the Spratlys Islands under International Law”, Journal of Energy & Natural
Resources Law, Vol.15, 1997, at 189-195.

7. Capt Aaron S. Wood, “Historically Mine: The (Potentially) Legal Basis for China’s Sovereignty Claims to Land in
the South China Sea”, Journal of Indo-Pacific Affairs, Air University Press, March 8 (2021) at:
https://www.airuniversity.af.edu/JIPA/Display/Article/2528218/historically-mine-the-potentially-legal-
basis-for-chinas-sovereignty-claims-to/ >2022-09-25; H. E. Cong Peiwu, The History and Reality of the South
China Sea Issue, September 13 (2020) at: http://ca.china-

embassy.gov.cn/eng/sgxw/202009/t20200913 4615002.htm >2022-09-25.

8, Teh-Kuang Chang, “China 's Claim of Sovereignty over Spratly and Paracel Islands: A Historical and Legal
Perspective”, CASE W. RES. J. INT'L L., Vol. 23:399,1991, at 400 fn 3.

03j (wesd (455 mlio o g8 W yaas 7 g s Sy o yguker <l ‘Lmuuyl,‘.'él 5l o oke u"‘ g (S, 019;54.3 Ly O’i‘ 2
R SR W

Tim Daiss, Why The South China Sea Has More Oil Than You Think, 22 May (2016) at:
https://www.forbes.com/sites/timdaiss/2016/05/22/why-the-south-china-sea-has-more-oil-than-you-
think/?sh=79adab17dd8f >2022-09-25.

YWY o IR (eaidgalnty ol iy g5 el )bl ) a5 o o908 Mol (Gads Lo jlamme « SIS Sls
11 Stefan Talmon, “The South China Sea Arbitration: Observations on the Award on Jurisdiction and Admissibility”,
Chinese Journal of International Law, Vol. 15,2016, at 311 et seq.

12, Sondra Faccio, “Human Habitation or Economic Life of their Own”: The Defnition of Features between History,
Technology and the Law”, Liverpool Law Review, Vol. 42,2021, at 18 fn. 10.

YV ¥


https://pca-cpa.org/en/cases/7/
https://www.airuniversity.af.edu/JIPA/Display/Article/2528218/historically-mine-the-potentially-legal-basis-for-chinas-sovereignty-claims-to/
https://www.airuniversity.af.edu/JIPA/Display/Article/2528218/historically-mine-the-potentially-legal-basis-for-chinas-sovereignty-claims-to/
http://ca.china-embassy.gov.cn/eng/sgxw/202009/t20200913_4615002.htm
http://ca.china-embassy.gov.cn/eng/sgxw/202009/t20200913_4615002.htm
https://www.forbes.com/sites/timdaiss/
https://www.forbes.com/sites/timdaiss/2016/05/22/why-the-south-china-sea-has-more-oil-than-you-think/?sh=79adab17dd8f
https://www.forbes.com/sites/timdaiss/2016/05/22/why-the-south-china-sea-has-more-oil-than-you-think/?sh=79adab17dd8f

VFV Gl Foylods YF0 90 SBei> Sl aclilad

oS e (0 oo boniz Sum il gl sl )lisle (S coale 5 5 golandl (g lasl gl e
el a5 g3 Sgiican pliz sl Wi asg 090 Hallin Gsi wlol 2 ez SJgo LT it Gl (Lol Sl Sl
@ azg by onl 4 Cotte el ©)90 50 Tauled Guad o) D 5 gl (g Lzl dihis waiies o Fo
olazl ddlaie TS e Jalo Yoo 51 12aS (250 Lys IS )0 nliz pabe s (ke Julily plizdlaerme (SiSTy
Lyo cnl 5o (e Boi> (B LI jhnd 5l omkd alox 5l Blibl sla,5iS 4SS > o2 walss (raz (solad]
3 gydie g L Ly cpl plim coansg Glbhil b g ez Lo s )sls olBols ( Sleaie ds 3 Gillas .ailosy,
) o &5 9 3)l90 51 (B By hedlirm Bod 9 VAT (9nsleS VYN (T) 03be 51 el o Mhollir degge (39d>

Cls dalez 0,8 DS 5 golaill g laxil dilaie 1 (gl 85 0 asl 1l uxlg

aS -5 Sl dladliyn g lawgd alaz SIVAAY giileaS YT Solo pogas 00 51 (g0g00me yuwlis a5l 0929 b
b 4 0 ol 1 LB s Tt 5 e YVF (550l (6, sl 4355 90 —aal aalys gl 250
N3 55 lacdss sany 0 Slae Ioles 5 lallinm (2l gy 5 oidss ST s 2 il g0 plaS (02 5 o0
(Mellim 69ls Cal Sl Y5 51 (S el walss aS Gl ylai oo pie Jlidigi cnl Aalllas o5, (o )L
Dl byl 36 5 g W (5 lidim slodydy pogeas ;3 alaz jloutial oty e 0 51, (slasgy
¥ el S3lag5 solad

degdge Gai 50 0)8 D g galatdl g Lassl ddlais 5l sloyFo pli 619,55 2 b jlre & S pSl> Lty
3 el ol s Goi> lalloy Olyyhe Gl oy ez sbyo YF ol sl sk (sl Il B 3315 5 00
Coxdy Gl 125 g dine) (nl 50 dcgge Boi 5l (5l SIS jdi g JdoS e 358 g (B 5 (Slaslee
S35 13 (o) 990 (S o) @20l e | 392 g0 (Mellis Sy jEe b ez slesl 3550 slooFo g pli

b5

Beie 5 0,18 W g (goladl (5, Lamil adlaino 3| glo e plia (519,95 52 S Lxo )
acgdgo Holloy

(b @bl 5l ,55 1 lopeo pliz llid (osas )3 peiz (e SLS gl B0l oS> (b)) Hokaie &
S9re (e g Sl Goi> I pel wegige Jlolliny Ggi> j0 9290 (Bei> Slattas 9 Slo (w2
A dwled aSls y boylay cod 5 dalsl jo aS wles co pdibolis]

‘$L'>L~u sadgs @lﬁw & ,_f‘awb HAAY ‘_,,.w.d,.,s IVV(Y) a0l )
593 olal Ol b Sl CogSws aiilgs sos a5 slro,5e0) VAAY (ygunleS VYY) oole pgus a5 y5lol (peud
—selozml elge o ol 45 39 oo alim Mo o(Teasls wialysi o5 M b (goludl g lasl dikats oS Lais |,

1. Scarborough Shoal, Johnson Reef, Cuarteron Reef and Fiery Croos Reef, Gaven Reef (North), MecKennan Reef and
Spratly Islands, including Itu Aba; The South China Sea Arbitration, PCA Case N 2013-19 ,2016, paras. 7-11.

2. Yushifumi Tanaka, “Reflections on the Interpretation and Application of Article 121(3) in the South China Sea
Arbitraition (Merits)”, Ocean Devlopment & International Law, Vol. 48:3-4 2017, at 6.
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